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DECI SI ON ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134
fromthe examner’s rejection of clains 1-3, 7, 8, 11 and 13-

17. dains 4-6, 9, 10 and 12 have been indicated to contain

al | owabl e subject matter.
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The di scl osed invention pertains to a nethod and
apparatus for identifying and tracking objects within a scene
represented by a sequence of images. More particularly, the
i nvention uses a conbination of two distinct methods for
obj ect detection. One nethod is suited for well-lit scenes,
while the other nmethod is suited for poorly-lit scenes.

Representative claim1l is reproduced as foll ows:

1. A net hod of identifying and tracking objects within a
scene represented by a sequence of inages conprising the steps

of :

generating a reference i mage contai ni ng background
information of the scene;

selecting an image from said sequence of inmages as a two
di mensi onal obj ect inmage;

converting said two di nensional object inage into a one-
di nensi onal strip of object inmge val ues;

converting said reference inage into a one-di nensi onal
reference strip of reference val ues;

producing a difference strip of difference val ues by
conparing the reference values in the reference strip to the
obj ect image values in the one-dinensional strip; and

processing said difference strip to identify noving
objects in said scene.

The exam ner relies on the follow ng references:

Lo et al. (Lo) 4,959, 714 Sep. 25, 1990
Kaj i war a 5,218, 414 June 08, 1993
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Shi nohar a 5, 606, 376 Feb. 25, 1997
(filed June 02,
1995)

M Kilger, “A shadow Handler in a Video-based Real -tine

Traffic Monitoring System” | EEE Wihrkshop on Application of
Conputer Vision 11-18 (May 1992).

Claims 1-3, 7, 8, 11 and 13-17 stand rejected under
35 U.S.C. 8 103. As evidence of obviousness the exam ner
of fers Shinohara in view of Kajiwara with respect to clains 1-
3, 11, 13, 15 and 17, adds Kilger to this conbination with
respect to claim16, and adds Lo to the basic conmbination with
respect to clains 7, 8 and 14.

Rat her than repeat the argunents of appellant or the
exam ner, we nake reference to the briefs and the answer for
the respective details thereof.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner and the
evi dence of obviousness relied upon by the exam ner as support
for the rejections. W have, |ikew se, reviewed and taken
into consideration, in reaching our decision, the appellant’s

argunents set forth in the briefs along with the exam ner’s
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rationale in support of the rejections and argunents in
rebuttal set forth in the exam ner’s answer.

It is our view, after consideration of the record before
us, that the evidence relied upon and the level of skill in
the particular art would not have suggested to one of ordinary
skill in the art the obviousness of the invention as set forth
inclainms 1-3, 7, 8, 11 and 13-17. Accordingly, we reverse.

In rejecting clains under 35 U . S.C. 8§ 103, it is
i ncunbent upon the exam ner to establish a factual basis to

support the | egal conclusion of obviousness. See In re Fine,

837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). 1In
so doing, the exam ner is expected to nake the factual

determ nations set forth in G ahamv. John Deere Co., 383 U S

1, 17, 148 USPQ 459, 467 (1966), and to provide a reason why
one having ordinary skill in the pertinent art would have been
led to nodify the prior art or to conbine prior art references
to arrive at the clained invention. Such reason nust stem
from sonme teaching, suggestion or inplication in the prior art
as a whol e or know edge generally available to one having

ordinary skill in the art. Uniroyal, Inc. v. Rudkin-W]|ey

Corp., 837 F.2d 1044, 1051, 5 USPR2d 1434, 1438 (Fed. Cir.),
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cert. denied, 488 U S. 825 (1988); Ashland Ql, Inc. v. Delta

Resins & Refractories, Inc., 776 F.2d 281, 293,

227 USPQ 657, 664 (Fed. GCr. 1985), cert. denied, 475 U S

1017 (1986); ACS Hosp. Sys., Inc. v. Mntefiore Hosp., 732

F.2d 1572, 1577, 221 USPQ 929, 933 (Fed. Cir. 1984). These
showi ngs by the exam ner are an essential part of conplying

with the burden of presenting a prim facie case of

obvi ousness. Note In re Cetiker, 977 F.2d 1443, 1445, 24

USPQ2d 1443, 1444 (Fed. Cir. 1992). |If that burden is net,
the burden then shifts to the applicant to overcone the prim
facie case with argunent and/or evidence. Cbviousness is then
determ ned on the basis of the evidence as a whole and the

rel ati ve persuasi veness of the argunments. See Id.; Inre

Hedges, 783 F.2d 1038, 1039, 228 USPQ 685, 686 (Fed. Gr

1986); In re Piasecki, 745 F.2d 1468, 1472, 223 USPQ 785, 788

(Fed. Cir. 1984); and In re Rinehart, 531 F.2d 1048, 1052, 189

USPQ 143, 147 (CCPA 1976). Only those argunents actually made
by appel | ant have been considered in this decision. Argunents
whi ch appel | ant coul d have made but chose not to make in the

bri ef have not been considered (see 37 CFR § 1.192(a)).
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The exam ner rejects each of independent clainms 1, 11 and
13 based on the teachi ngs of Shinohara and Kajiwara. Wth
respect to claim1, the exam ner finds that Shinohara teaches
the clained invention except for the steps which relate to a
one-di nensional strip. The examner cites Kajiwara as
teachi ng the conversion of a two-dinensional w ndow of an
obj ect imge into a one-dinmensional strip of the object image.
The examiner finds that it woul d have been obvious to the

artisan to use the teachi ngs of
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Kajiwara to nodify Shinohara’s nethod by converting the two-
di mrensi onal images of the object into one-dinensional inmages
of the object. The examner also finds that it would have
been obvious to the artisan to convert a two-di mensional
wi ndow of the background image into a one-di nensional strip
(answer, pages
4-5). Wth respect to clainms 11 and 13, the exam ner cites
Shi nohara as additionally teaching the generation of
bri ghtness difference values and energy difference val ues and
usi ng these values to classify an object inmage (id., pages 5-
6) .

Appel | ant argues these i ndependent clains separately.
Wth respect to independent claim1, appellant argues that
Kaj i wara does not teach the step of converting a two-
di mensi onal inmage into a one-dinensional strip as asserted by
t he exam ner. Appellant points out that the section of
Kajiwara relied on by the exam ner does not teach or suggest
the element of claiml1l for which it is relied on by the
exam ner (brief, pages 9-10). The exam ner responds that the
one-di mensional box in Figures 7(c) and 4B of Kajiwara defines
all image pixels on a colum (qgq) of a strip of width (S) which
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agrees with appellant’s definition of 2D/ 1D conversion
(answer, pages 8-9). Appellant responds that the box in

Kajiwara is clearly a two-di nensi onal object (s pixels
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wi de by mpixels long), and that there is no disclosure of
converting this box into a one-dinmensional strip as clained
(reply brief).

We agree with the position argued by appellant. Kajiwara
does not teach or suggest the conversion of a two-di nensional
obj ect imge into a one-dinensional strip of the object image
for reasons explained by appellant. Since Kajiwara does not
provide this teaching, it also does not teach or suggest the
steps of converting the reference imge into a one-di nensi onal
strip, producing a difference strip and processing the
difference strip to identify noving objects as recited in
claiml. Therefore, we do not sustain the exam ner’s
rejection of independent claiml.

Wth respect to independent clains 11 and 13, appell ant
argues that both Shinohara and Kajiwara process the nagnitudes
of the pixel values in the input inmges and do not teach or
suggest the clai ned generation of an energy difference val ue
or any form of energy conputation (brief, pages 11-12). The
exam ner responds that Shinohara discloses the generation of a

bri ghtness di fference value, an energy difference val ue, and
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t he conparison of these values to threshold values to classify

each object image val ue (answer, pages 9-10).
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We again agree with the position argued by appellant. W
are unable to equate the nean val ue and vari ance conputations
of Shinohara wth brightness difference val ue conputati ons and
energy di fference val ue conputations as the exam ner has done.
W agree with appellant that there is no teaching in Shinohara
of conputing energy difference values and conparing energy
di fference values to energy difference threshold val ues as
recited in clains 11 and 13. Therefore, we do not sustain the
examner’s rejection of independent clainms 11 and 13.

Since we have not sustained the exam ner’s rejection of
i ndependent clains 1, 11 and 13, we al so do not sustain the
rejection of any dependent clains based only on the teachings
of Shinohara and Kajiwara. Although the exam ner has applied
t he additional teachings of Kilger or Lo to dependent clains
7, 8, 14 and 16, the additional teachings of Kilger and Lo do
not overcome the deficiencies in the basic conbination
di scussed above. Therefore, we do not sustain the rejection

of any of the dependent clainms on appeal.
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In summary, we have not sustained any of the exam ner’s
rejections of the clains on appeal. Therefore, the decision
of

the exam ner rejecting clains 1-3, 7, 8, 11 and 13-17 is

reversed.
REVERSED
KENNETH W HAI RSTON )
Adm ni strative Patent Judge )
)
)
|
JERRY SM TH ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
LEE E. BARRETT )
Adm ni strative Patent Judge )
JS:clm
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Thomason, Myser and Patterson LLP
Sar nof f Cor p.

595 Shrewsbury Ave.

Suite 100

Shrewsbury, NJ 07702
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